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ORDER  OF  REFERENCE 

Extract  from  the  Minutes  of  Proceedings  of  the  Senate  for  Wednesday, 
28th  January,  1959 

“Pursuant  to  the  Order  of  the  Day,  the  Honourable  Senator  Aseltine 
moved,  seconded  by  the  Honourable  Senator  Monette,  that  the  Bill  S-2,  in- 
tituled: An  Act  to  amend  the  Public  Lands  Grands  Act,  be  read  the  second 
time. 

After  debate,  and — 

The  question  being  put  on  the  motion,  it  was — 

Resolved  in  the  affirmative. 

The  Bill  was  then  read  the  second  time. 

The  Honourable  Senator  Aseltine  moved,  seconded  by  the  Honourable 
Senator  Brunt,  that  the  Bill  be  referred  to  the  Standing  Committee  on  Banking 
and  Commerce. 

The  question  being  put  on  the  motion,  it  was — 

Resolved  in  the  affirmative.” 

J.  F.  MacNEILL, 

Clerk  of  the  Senate. 
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REPORT  OF  THE  COMMITTEE 

Wednesday,  March  4,  1959. 

The  Standing  Committee  on  Banking  and  Commerce  to  whom  was  refer- 
red the  Bill  (S-2),  intituled:  “An  Act  to  amend  the  Public  Lands  Grants 
Act”,  have  in  obedience  to  the  order  of  reference  of  January  28,  1959, 
examined  the  said  Bill  and  now  report  the  same  with  the  following  amend- 
ment: 

Page  1 , line  9:  after  “lands”  insert  “not  required  for  public  purposes” 

All  which  is  respectfully  submitted. 

SALTER  A.  HAYDEN, 

Chairman. 


MINUTES  OF  PROCEEDINGS 

Wednesday,  March  4,  1959. 

Pursuant  to  adjournment  and  notice  the  Standing  Committee  on  Banking 
and  Commerce  met  this  day  at  10.30  a.m. 

Present:  The  Honourable  Senators:  Hayden,  Chairman;  Aseltine,  Baird, 
Brunt,  Burchill,  Connolly  ( Ottawa  West),  Croll,  Farris,  Gershaw,  Golding, 
Gouin,  Haig,  Hardy,  Horner,  Kinley,  Lambert,  McDonald,  McKeen,  Monette, 
Pouliot,  Power,  Reid,  Taylor  (Norfolk),  Thorvaldson,  Turgeon,  Vaillancourt, 
Wilson  and  Woodrow — 28. 

In  attendance : Mr.  E.  Russell  Hopkins,  Law  Clerk  and  Parliamentary 
Counsel  and  the  Official  Reporters  of  the  Senate. 

Bill  S-2,  An  Act  to  amend  the  Public  Lands  Grants  Act  was  further 
considered. 

Heard  in  explanation  of  the  Bill:  Mr.  C.  R.  O.  Munro,  Chief  of  the  Legal 
Division,  Department  of  Public  Works  and  Mr.  W.  R.  Jackett,  Deputy  Min- 
ister of  Justice. 

On  Motion  of  the  Honourable  Senator  Gouin  to  amend  the  Bill  as  follows: 

Page  1,  line  7:  After  the  words  “Her  Majesty”  strike  out  “in  any  right 
other  than  Canada”  and  substitute  “in  the  right  of  any  province  in  Canada”, 
the  Committee  divided  as  follows: 

YEAS  NAYS 

3 19 

The  Motion  was  declared  passed  in  the  negative. 

On  Motion  of  the  Honourable  Senator  Monette  to  amend  the  Bill  as 
follows: 

Page  1,  lines  9 and  10:  strike  out  “either  forever  or  for  any  lesser  term” 
and  substitute  “for  any  term”,  the  Committee  divided  as  follows: 

YEAS  NAYS 

10  12 

The  Motion  was  declared  passed  in  the  negative. 

On  Motion  of  the  Honourable  Senator  Pouliot  to  amend  the  Bill  as 
follows : 

Page  1,  line  9:  after  the  word  “lands”  insert  “not  required  for  public 
purposes,  within  the  boundaries  of  each  province  concerned”,  the  Committee 
divided  as  follows: 

YEAS 

4 

The  Motion  was  declared  passed  in  the  negative. 

A Motion  carried  in  the  affirmative  on  Wednesday,  February  18,  1959, 
to  amend  the  Bill  as  follows: 

Page  1 , line  9:  after  the  word  “lands”  insert  the  following  “not  required 
for  public  purposes  of  Her  Majesty  in  right  of  Canada”,  was  rescinded. 


NAYS 

17 
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It  was  RESOLVED  to  amend  the  Bill  as  follows: 

Page  1,  line  9:  after  “lands”  insert  “not  required  for  public  purposes” 
It  was  also  RESOLVED  to  report  the  Bill  as  amended. 

At  11.45  a.m.  the  Committee  adjourned  to  the  call  of  the  Chairman. 
Attest. 

Gerard  Lemire, 

Clerk  of  the  Committee. 


THE  SENATE 

STANDING  COMMITTEE  ON  BANKING  AND  COMMERCE 

EVIDENCE 

Ottawa,  Wednesday,  March  4,  1959. 

The  Standing  Committee  on  Banking  and  Commerce,  to  whom  was  re- 
ferred Bill  S-2,  to  amend  the  Public  Lands  Grants  Act  met  this  day  at  10.30  a.m. 

Senator  Salter  A.  Hayden  in  the  Chair. 

The  Chairman:  Gentlemen,  we  have  a quorum;  it  is  10.30.  The  bill  be- 
fore us  is  Bill  S-2.  You  will  recall  that  when  we  adjourned  our  meeting  several 
weeks  ago  it  was  on  one  point  in  the  amending  section  that  is  before  us,  and 
that  had  to  do  with  the  words  “either  forever  or  for  any  lesser  term”,  and 
whether  or  not  they  should  be  retained  in  the  bill;  that  is,  whether  they  were 
necessary  or  not.  We  adjourned  for  the  purpose  of  giving  the  representative 
of  the  Department  the  opportunity  of  conferring  with  his  department.  Mr. 
Munro  is  here,  and  we  will  get  what  his  ideas  are  now. 

Mr.  C.  R.  O.  Munro,  Chief  of  Legal  Services,  Department  of  Public  Works:  Mr. 

Chairman,  the  view  of  the  department  is  that  it  would  be  preferable  to  leave 
in  the  words  “forever  or  for  any  lesser  term”.  The  committee  felt  the  words 
“the  entire  or  any  lesser  interest  of  Her  Majesty”  were  sufficient  authority, 
without  the  words  “forever  or  for  any  lesser  term”.  Now,  it  is  felt  that  it 
can  be  argued,  based  on  the  law  of  conveyancing,  that  the  word  “interest” 
refers  only  to  the  estate  granted  and  not  to  the  length  of  time  for  which  the 
estate  is  granted.  A court  may  not  hold  that  this  is  right,  but  it  could  give 
rise  to  the  possibility  of  technical  arguments,  and  it  is  to  avoid  the  possibility 
of  these  technical  arguments  that  it  is  suggested  that  we  leave  in  the  words 
“forever  or  for  any  lesser  term”.  These  should  not  complicate-  the  interpreta- 
tion of  the  section,  and  if  they  help  to  avoid  technical  arguments  it  is  felt  they 
should  be  left  in. 

The  Chairman:  Just  to  clarify  the  situation,  the  reason  of  the  committee 
was  this,  as  I understood  it  at  the  last  meeting,  that  if  you  omitted  those  words 
and  then  read  the  section  there  would  be  power  in  the  Governor  in  Council 
by  order  to 

transfer  to  Her  Majesty  in  any  right  other  than  Canada  the  administra- 
tion and  control  of  the  entire  or  any  lesser  interest  of  Her  Majesty  in 
right  of  Canada  in  any  public  lands,  either  forever  or  for  any  lesser 
term,  and  subject  to  any  conditions,  restrictions  or  limitations  that  the 
Governor  in  Council  considers  advisable. 

I think  the  position  we  asserted  in  regard  to  that  was  that  that  was  broad 
enough  to  permit  the  Governor  in  Council  to  order  a transfer  for  a limited 
period  or  without  limitation. 

Senator  Pouliot:  Mr.  Munro,  you  belong  to  the  Department  of  Justice? 

Mr.  Munro:  That  is  right,  sir. 

Senator  Pouliot:  It  is  not  the  practice  where  there  is  a transfer  that  it 
is  preceded  by  an  order  in  council  both — 

Mr.  Munro:  Yes,  letters  patent,  which  is  the  instrument  we  use  for  sell- 
ing lands,  are  authorized  by  order  in  council. 
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Senator  Pouliot:  Well,  then  this  bill  would  be  superfluous  if  it  is  the  regu- 
lar practice  to  pass  an  order  in  council  before  signing  a deed. 

The  Chairman:  Senator,  might  I interrupt?  This  bill  deals  with  a special 
situation  where  Her  Majesty  in  the  right  of  Canada,  for  instance,  is  going  to 
transfer  a property  to  Her  Majesty  in  the  right  of  the  province  of  Ontario,  for 
instance.  Well,  on  the  theory  that  the  Crown  is  indivisible  and  is  one,  the 
position  in  law  seems  to  be  that  you  cannot  make  sections  out  of  Her  Majesty 
and  transfer  from  one  section  to  the  other.  So  then  where  Her  Majesty  in  the 
right  of  Canada  is  dealing  with  Her  Majesty  in  the  province  of  Ontario  they 
plan  on  doing  it  in  this  fashion,  that  is  in  the  fashion  of  an  Order  in  Council 
transferring  the  administration  and  control  from  Her  Majesty  in  right  of 
Canada. 

Senator  Pouliot:  Mr.  Chairman,  I was  a member  of  Parliament  when  the 
Natural  Resources  were  transferred  from  the  federal  Government  to  the 
provincial  Governments,  and  they  were  transferred  by  way  of  legislation.  I 
do  not  see  why  the  same  procedure  is  not  followed  with  these  other  provinces. 

The  Chairman:  This  amendment  would  apply  in  cases  where  legislation 
is  not  specifically  provided. 

Senator  Pouliot:  I know,  but  it  was  done  by  a special  bill.  There  was  a 
special  bill  for  each  of  the  Prairie  Provinces,  and  if  I remember  well  there  was 
one  for — I am  not  sure  about  it — but  I remember  there  were  three  distinct 
bills,  one  for  each  of  the  Prairie  Provinces,  and  it  was  done  by  legislation. 
Why  should  we  encourage  the  Government  by  allowing  them  to  do  that  by 
Order  in  Council  instead  of  following  the  old  procedure? 

The  Chairman:  There  has  been  great  debate  on  that  from  time  to  time 
Senator  Pouliot. 

Senator  Pouliot:  Yes,  Mr.  Chairman,  but  this  is  not  a debate — I just  am 
putting  the  suggestion  before  the  committee. 

The  Chairman:  Mr.  Munro,  would  you  illustrate  the  type  of  case  where 
this  amending  section  would  be  applied  as  against  the  case  where  you  would 
have  special  legislation. 

Mr.  Munro:  Mr.  Chairman,  here  again  I am  only  familiar  with  the  sort 
of  operations  that  the  Department  of  Public  Works  engages  in,  and  of  course 
there  are  other  departments  which  transfer  lands  to  the  provinces.  The  sort 
of  case  that  arises  with  the  Department  of  Public  Works  is,  for  instance,  where 
we  have  a wharf  on  the  water  lot  which  we  have  acquired  from  the  provincial 
Government,  and  as  time  goes  by  the  wharf  is  no  longer  necessary  for  public 
purposes  and  so  we  transfer  the  water  lot  to  the  province  by  Order  in  Council. 

Another  example:  recently  there  was  a penitentiary  which  had  not  been 
used  for  many  years  by  the  federal  Government.  The  province  had  in  fact 
been  using  it  and  we  transferred  it  to  the  province  by  Order  in  Council. 

Senator  Connolly  ( Ottawa  West):  Can  you  not  go  further  for  Senator 
Pouliot,  Mr.  Munro?  The  explanatory  note  refers  to  a case  in  the  Supreme 
Court  of  Canada  where  this  had  been  done.  Apparently  one  of  the  judges 
there  objected  and  said  that  there  might  not  be  authority  for  this  procedure 
to  be  followed. 

Mr.  Munro:  This  is  the  reason  for  the  legislation  now  being  proposed. 
There  is  some  doubt  as  to  the  authority  of  the  Governor  in  Council  to  do  this 
without  legislation. 

Senator  Brunt:  This  will  clear  it  all  up. 

Senator  Pouliot:  If  we  are  to  pass  legislation  every  time  a judge  differs 
from  the  majority  on  the  bench  there  will  be  no  end  to  it,  and  moreover  the 
very  judge  who  differed  in  this  case  you  are  talking  about  has  retired,  he  is 
no  longer  on  the  bench.  I think  he  is  on  leave  now.  His  term  is  finished.  The 
department  has  waited  15  years  to  find  a reason  for  doing  this. 
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Mr.  Munro:  Well,  Senator  Pouliot,  the  judge  himself  may  no  longer  be 
with  the  court  but  his  judgment  will  form  the  basis  of  an  argument  in 
the  future. 

Senator  Pouliot:  No,  but  you  could  ask  the  bench  as  it  is  then  constituted 
what  it  thinks  about  it  and  not  act  upon  the  opinion  of  one  single  judge.  Ask 
the  bench  what  they  think  of  it  now.  New  people  are  on  the  bench  now. 

Senator  Brunt:  Is  it  not  easier  to  clear  it  up  by  legislation?  Every  time 
you  get  new  blood  you  are  likely  to  get  a new  answer. 

Senator  Pouliot:  Yes,  but  it  is  just  as  well  to  secure  the  views  of  the 
whole  bench  than  to  act  upon  the  opinion  of  a judge  who  is  on  superannuation. 

Senator  Brunt:  In  this  way  we  clear  it  up  for  all  time.  It  will  be  held 
for  all  time  in  the  future  and  no  matter  what  judge  is  on  the  bench. 

Senator  Pouliot:  Well,  if  we  were  to  look  through  the  statute  books  with 
a magnifying  glass  we  could  find  thousands  of  cases  in  which  we  could  pass 
bills  like  this. 

Senator  Brunt:  You  are  fixing  up  the  Civil  Code  now  are  you? 

Senator  Pouliot:  If  you  will  give  me  your  assurance,  Senator  Brunt  I 
will  give  you  the  benefit  of  the  doubt. 

Senator  Aseltine:  Mr.  Chairman,  it  seems  to  me  if  you  read  all  of  section 
4 as  it  stands  in  the  act,  Chapter  224,  and  add  this  subsection  2,  either  with 
or  without  those  words,  it  would  be  very  clear  to  me  that  we  have  the  power 
to  make  the  transfer  in  this  manner  by  order  in  council.  I would  like  to  hear 
from  Mr.  Jackett  on  that  question  of  “either  forever  or  for  any  lesser  term”. 

The  Chairman:  Yes.  We  have  the  Deputy  Minister  here,  and  if  it  is 
important  enough  for  him  to  attend,  we  should  have  the  benefit  of  his  view 
on  this  point. 

Senator  Connolly  ( Ottawa  West):  Mr.  Chairman,  would  you  first  help  me 
on  this  point,  and  perhaps  assist  other  members  of  the  committee?  I do  not  have 
a copy  of  the  evidence  taken  at  the  last  sitting  before  me,  but  did  we  not 
at  that  time  change  this  subsection? 

The  Chairman:  Yes. 

Senator  Connolly  ( Ottawa  West ) : Was  that  passed? 

The  Chairman:  Yes. 

Senator  Connolly  ( Ottawa  West ) : Would  it  be  possible  to  have  the  section 
as  it  is  now  proposed  read  to  us? 

The  Chairman:  I will  read  you  the  section  as  it  stands  in  our  deliberations 
at  the  moment: 

The  Governor  in  Council  may  by  order  transfer  to  Her  Majesty  in 
any  right  other  than  Canada  the  administration  and  control  of  the  entire 
or  any  lesser  interest  of  Her  Majesty  in  right  of  Canada  in  any  public 
lands,  not  required  for  the  public  purposes  of  Her  Majesty  in  the  right 
of  Canada. 

The  change  there  is  after  the  words  “public  lands”  in  line  9,  we  add  the 
following  “not  required  for  the  public  purposes  of  Her  Majesty”. 

Senator  Reid:  Was  that  passed  at  our  last  meeting? 

The  Chairman:  Yes.  “In  the  right  of  Canada”,  was  carried  subject  to  any 
limitation  on  the  words. 

Senator  Connolly  ( Ottawa  West):  Did  the  committee  strike  out  “either 
forever  or  for  any  lesser  term”? 

The  Chairman:  No.  We  had  reached  a consideration  of  those  words.  There 
was  a fairly  strong  opinion  expressed  last  day  that  those  words  added  nothing 
to  the  section  and  therefore  should  be  struck  out. 


40 


STANDING  COMMITTEE 


Senator  Connolly  ( Ottawa  West):  But  they  are  still  in? 

The  Chairman:  They  are  still  in,  because  we  gave  Mr.  Munro  the  oppor- 
tunity of  going  back  and  discussing  what  was  the  attitude  of  his  department 
and  what  representations  they  cared  to  make  as  to  whether  those  words  should 
be  retained,  in  view  of  the  rather  strong  view  that  they  added  nothing  to  the 
section  and  should  be  struck  out.  May  we  ask  Mr.  Jackett  to  address  himself 
to  those  words  “either  forever  or  any  lesser  term”. 

Senator  Farris:  I might  say  for  the  benefit  of  Senator  Connolly,  that  two 
very  distinguished  members  of  this  committee  opposed  those  words — Senator 
Ross  Macdonald  and  myself. 

Senator  Monette:  Mr.  Chairman,  before  the  Deputy  Minister  speaks  may 
I explain  my  concern  about  this  point?  I am  not  objecting  to  the  power  given 
by  order  in  council,  if  you  restrict  it  to  the  transfer  of  administration  and  con- 
trol of  public  property  belonging  to  the  Crown.  What  does,  however,  concern 
me  is  to  make  a transfer  by  order  in  council  forever. 

I have  already  mentioned  in  the  subcommittee  that  public  lands  to  be 
transferred  might  be  of  great  importance;  for  instance,  it  might  involve  a large 
island  in  the  north  which  the  Government  may  for  some  years  feel  no  need 
of,  but  in  the  event  of  a war  Great  Britain  itself  might  find  great  use  for  it 
in  common  interest  with  ourselves.  We  could  transfer  by  order  in  council  the 
control  and  administration  of  that  island  for  the  time  being  or  for  a specified 
term,  and  I would  not  object  to  doing  that;  but  if  we  transfer  forever  what  is 
called  the  administration  and  control,  I am  in  doubt  as  to  whether  that  would 
not  result  for  all  practical  purposes  in  the  transfer  of  the  property.  When  you 
transfer  the  administration  and  control  of  a property  forever,  it  seems  that 
there  remains  nothing  to  the  original  owner.  He  cannot  have  at  any  time  any 
control  or  any  administration  of  the  land.  So  in  my  opinion  a transfer  of  a 
property,  although  it  is  termed  a transfer  of  “administration  and  control”,  if 
it  is  forever,  is  equivalent  to  a dispossessing  by  the  state  of  the  whole  property 
forever;  and  I am  concerned  about  giving  that  power  to  be  exercised  by  Order 
in  Council.  The  transfer  in  such  a case  should  continue  to  be  through  an  Act 
of  Parliament.  If  we  were  to  delete  the  word  “forever”  I see  no  objection  toi 
doing  it  by  Order  in  Council;  but  as  long  as  the  word  “forever”  is  attached 
to  that,  it  seems  to  me  in  practice  transfer  of  the  property  which  will  be  left 
to  the  Crown.  I am  not  making  an  objection,  but  I want  to  have  my  mind  as 
clear  as  I can. 

Senator  Pouliot:  I wonder  if  it  would  be  a good  thing  to  say,  “within  the 
established  boundaries  of  each  province  concerned”.  The  purpose  of  it  is  to 
prevent  the  sale  of,  say,  part  of  Manitoba  to  Ontario,  or  part  of  Ontario  to 
Manitoba.  I submit  that  suggestion  to  the  committee. 

Mr.  Jackett:  Possibly  I might  refer  to  that.  It  is  basic  to  the  point  raised 
by  Senator  Monette.  The  thinking  behind  this,  as  I understand  it,  is  that  sec- 
tion 4,  paragraph  (a)  at  present  gives  to  the  Governor  in  Council  unrestricted 
power  to  authorize  a sale,  lease  or  other  disposition  of  public  lands  to  any 
person;  but  in  exercising  that  power  the  Governor  General  could  enter  into 
a transaction  whereby  public  lands  would  be  sold  or  otherwise  disposed  of 
for  whatever  consideration,  in  the  wisdom  of  the  Government,  they  decide  to 
accept,  and  that  would  be  a complete  and  permanent  disposition  of  public 
property.  The  only  reason,  as  I understand  it — this  is  my  own  view — that  you 
cannot,  under  section  4 (a)  sell  land  to  a province,  is  that  the  title  to  Crown 
land  is  in  the  Crown,  whether  it  be  held  for  dominion  purposes  or  for  pro- 
vincial purposes  or  for  the  purposes  of  any  other  of  Her  Majesty's  Governments. 

Senator  Monette:  Australia,  for  instance. 

Mr.  Jackett:  Australia,  or  the  United  Kingdom.  You  cannot,  for  ex- 
ample, transfer  a piece  of  Crown  land  in  the  environs  of  Ottawa  for  a High 
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Commissioner’s  office,  and  for  that  reason,  because  of  that  technicality,  that  you 
are  not  changing  the  title  of  the  land  when  you  are  disposing  of  it  to  another 
of  Her  Majesty’s  Governments,  the  power  is  not  included  in  section  4 (a) 
to  make  a sale  to  another  Commonwealth  Government  or  any  other  disposi- 
tion to  another  Commonwealth  Government  that  you  would  otherwise  be 
able  to  do.  As  a matter  of  fact,  two  or  three  years  ago  the  Government  was 
acquiring  property  in  London  for  a proposed  public  building  in  that  city. 
We  had  to  go  to  the  extreme  of  setting  up  a company  under  the  Companies 
Act  to  take  title  and  hold  the  property  in  trust  for  the  Government  of 
Canada  because  the  United  Kingdom  Government  had  no  power  to  transfer 
the  administration  and  control  of  such  property.  We  were  paying  for  the 
property.  We  were  paying  full  consideration  for  it  but  there  was  this 
technical  difficulty  in  the  way  of  transferring  the  administration  and  control 
of  that  property  to  the  Government  of  Canada. 

Senator  Connolly  ( Ottawa  West):  Do  you  mean  to  say  that  United 
Kingdom  legislation  has  not  gone  as  far  as  this? 

Mr.  Jackett:  That  is  right.  They  have  in  certain  limited  areas. 

Senator  Connolly  ( Ottawa  West):  Of  course,  they  would  not  have  the 
federal-provincial  arrangement. 

Mr.  Jackett:  No.  They  have  not  got  that  problem. 

Senator  Connolly  ( Ottawa  West):  It  is  only  in  a federal  state  where 
it  is  likely  to  arise  often. 

Mr.  Jackett:  That  is  right.  As  Senator  Pouliot  said,  there  was  this 
case  15  years  ago  but  not  much  attention  was  paid  to  it.  There  is  no  harm 
in  my  saying  that  I probably  started  the  machinery  going  for  the  introduction 
of  this  bill.  Recently  I have  been  seeing  these  transfers  between  the  provinces 
and  the  dominion.  They  happen  from  time  to  time.  British  Columbia  has 
legislation  and  we  cannot  question  that  they  are  giving  us  what  we  are 
paying  them  for  when  they  transfer  administration  to  Canada.  But  we 
are  in  this  position.  If  somebody  says,  “Isn’t  there  some  doubt  that  the 
Governor  in  Council  can  transfer  administration?”  We  have  to  admit  that 
there  is  a doubt.  So  far  the  provinces  have  taken  our  orders  in  council  but 
it  does  seem  that  in  the  ordinary  business  between  provinces  and  Canada  we 
ought  to  be  able  to  assure  them  by  referring  to  a statutory  provision  that 
the  Government  of  Canada  has  authority,  if  it  is  selling  a piece  of  land  to 
a province,  to  give  that  province  full  and  permanent  administration  and 
control  of  the  property. 

Senator  Farris:  Mr.  Jackett,  if  you  are  right,  should  this  not  be  retro- 
active as  well? 

Mr.  Jackett:  Or  declaratory,  to  make  it  clear.  I think  that  might  well 
be  considered. 

Senator  Connolly  (Ottawa  West):  Do  you  think  another  point  might 
be  considered?  The  amendment  we  have  now  approved  uses  these  words, 
“not  required  for  public  purposes  of  Her  Majesty  in  right  of  Canada”.  But 
section  41(a)  uses  the  words,  “not  required  for  public  purposes.”  Perhaps 
that  should  be  amended.  In  other  words,  I think  the  language  in  subsection 
(1)  might  well  conform  to  the  language  in  subsection  (2). 

Mr.  Jackett:  I was  going  to  raise  that. 

Senator  Connolly  (Ottawa  West):  All  right. 

Mr.  Jackett:  With  great  respect,  I was  going  to  suggest  that  you  might 
reconsider  the  amendment.  If  it  just  occurred  in  paragraph  (a)  of  subsection 
(4),  then  I would  agree  you  might  just  as  well  put  the  same  words  in  para- 
graph (a)  that  you  are  proposing  to  put  in  subsection  (2),  but  what  bothers 
me  is  that  I am  sure  this  expression  “for  public  purposes” — I cannot  put  my 
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finger  offhand  on  other  statutes — is  a common  expression  and  it  has  always 
been  used  in  the  sense  of  public  purposes  of  Canada.  For  example,  in  Head 
(la),  as  it  now  is,  of  section  91  of  the  B.N.A.  Act,  it  talks  about  public 
property.  That  obviously  refers  to  public  property  of  Canada,  and  ordinarily 
this  expression  “public  purposes”  or  “public  property”  is  used  in  federal 
legislation  as  being  public  purposes  or  public  property  of  Canada.  I would 
be  a little  apprehensive — I do  not  put  it  any  stronger  than  that — that  if  you 
spell  out  here  “public  purposes  of  Her  Majesty  in  right  of  Canada”  you 
might  then  raise  a question,  and  supply  litigious  lawyers  with  some  argument 
to  challenge  the  position,  under  other  legislation. 

Senator  Farris:  I would  not  think  there  is  much  doubt  about  that. 

Mr.  Jackett:  I am  trying  to  put  it  as  moderately  as  I can. 

The  Chairman:  You  mean  about  the  litigious  lawyers. 

Mr.  Jackett:  I was  not  looking  at  Senator  Farris. 

Senator  Reid:  May  I ask  a question? 

The  Chairman:  Yes. 

Senator  Reid:  If  this  passed  in  its  entirety,  would  it  affect  transfer  of 
land  from  the  Government  to  the  individual,  or  just  to  a province? 

Mr.  Jackett:  Just  to  another  Government,  and  the  main  example  is  a 
province  where  the  title  is  vested  in  the  Crown. 

Senator  Connolly  (Ottawa  West):  Do  you  think  the  committee  would 
object  to  restricting  it,  as  an  amendment  already  passed,  to  the  words  “not 
required  for  public  purposes”?  I do  not  think  that  “Her  Majesty  in  the  right 
of  Canada”  was  the  important  consideration  when  the  amendment  was  moved, 
was  it? 

The  Chairman:  Well,  it  seemed  to  be,  Senator  Connolly,  because  there 
were  only  two  who  voted  against  it. 

Senator  Connolly  ( Ottawa  West):  But  I do  not  think  they  were  voting 
on  that  ground.  I do  not  want  to  put  words  in  people’s  mouths. 

Senator  Gouin:  May  I ask  a question?  The  deputy  minister  referred  to 
the  giving  of  a piece  of  land  to  the  High  Commissioner  for  the  United  Kingdom, 
but  it  seems  to  me  that  might  include  Goose  Bay,  for  instance.  Is  it  limited, 
in  any  way?  Supposing  the  Government  decided  it  did  not  want  Goose  Bay, 
or  Gander,  any  more,  could  they  give  it  away  forever? 

Mr.  Jackett:  I have  two  comments  on  that.  One,  we  are  talking  about 
legal  title  in  property;  and,  secondly,  you  are  in  the  same  position  in  section 
4(a),  as  far  as  property  is  concerned.  That  statute  does  confer  on  the  Govern- 
ment of  the  day  unrestricted  power  to  authorize  any  transaction  involving 
the  title  of  the  Crown.  There  is  no  limitation.  As  I interpret  section  4(a) 
Parliament  has  entrusted  the  Government  of  the  day  with  unrestricted 
authority  to  sell,  lease  or  otherwise  dispose  of  . . . 

Senator  Leonard:  Is  that  section  of  long  standing? 

Mr.  Jackett:  Certainly  I have  had  cases  in  the  Supreme  Court  where 
we  have  gone  back  to  1910-1912.  When  was  the  Vancouver  case,  Senator 
Farris,  1908,  I think,  where  you  had  the  same  language? 

Senator  Pouliot:  Mr.  Jackett,  the  amendment  reads  as  follows:  , 

The  Governor  in  Council  may  by  order  transfer  to  Her  Majesty 
in  any  right  other  than  Canada  . . . 

That  means  the  United  Kingdom,  Cyprus;  and  the  Government  can  transfer 
in  virtue  of  that  estate? 


BANKING  AND  COMMERCE 


43 


Mr.  Jackett:  Yes,  that  is  the  way  the  section  reads.  But  is  there  any  dif- 
ference in  principle  between  that  and  section  4(a)  which  authorizes  any  sale 
at  all  or  disposition  to  any  person  at  all,  and  imposes  no  rules  or  restrictions 
on  the  exercise  of  the  power? 

Senator  Pouliot:  I know;  but  it  will  be  crossed  out  of  the  bill? 

Mr.  Jackett:  Yes. 

Senator  Monette:  I have  one  question  in  my  mind  I would  like  to  ask, 
Mr.  Chairman. 

The  Chairman:  By  the  way,  senator,  I want  to  point  out  that  Mr.  Jackett 
has  not  as  yet  dealt  with  the  point  as  to  the  necessity  for  those  words  “forever 
or  for  any  lesser  term”.  He  has  been  talking  about  everything  else  but  that. 

Senator  Monette:  I am  sorry,  I thought  he  was  through. 

The  Chairman:  Then  your  question  might  fit  in. 

Senator  Monette:  Perhaps  I may  ask  this  question:  You  explained  the 
other  day  about  a .transfer  from  the  Crown  in  the  right  of  a province,  or  in 
the  right  of  Canada  to  the  same  Crown.  Now,  Australia  is  a different  country. 

Mr.  Jackett:  Yes. 

Senator  Monette:  May  we  understand  each  other  well.  What  belongs  to 
Canada  will  belong  to  the  Crown  in  right  of  Canada,  but  does  not  belong  to 
Australia? 

Mr.  Jackett:  That  is  right. 

Senator  Monette:  Now,  up  north  in  the  public  lands  area  there  may  be 
very  useful  property  at  some  time.  We  have  some  that  is  very  close  to  Green- 
land which  is  very  important,  and  if  a transfer  is  to  be  made,  the  question  is 
whether  the  transfer  could  be  made  under  that  amendment  by  order  in  council 
for  the  administration  and  control  forever.  Could  you  explain  to  me  if  the 
transfer  of  the  administration  and  control  forever  means  that  the  whole 
property  is  practically  transferred  forever? 

Senator  Brunt:  You  talked  about  this  land  close  to  Greenland.  Are  you 
now  speaking  of  Australia? 

Senator  Monette:  Yes,  I am  speaking  of  a large  piece  of  land  that  belongs 
to  Canada.  If  the  administration  and  control  is  transferred  forever,  is  it  not 
equivalent  to  a transfer  of  the  whole  property? 

Mr.  Jackett:  In  the  property  sense;  but  not  sovereignty.  This  expression 
“administration  and  control”  are  the  traditional  words  well  recognized  in  the 
cases  as  transferring  the  property  interest  from  one  group  of  ministers  to 
another,  the  right  to  control  and  administer  from  a property  point  of  view. 

Senator  Monette:  From  one  country  to  the  other? 

Mr.  Jackett:  Within  Her  Majesty’s  realm,  yes. 

Senator  Power:  Have  you  any  recollection  of  what  happened  to  Anticosti 
Island?  There  was  a lot  of  discussion  about  that.  The  ownership  was  trans- 
ferred to  the  Meunier  Chocolate  people,  but  they  exercised  great  powers  of 
justice  there;  they  had  a commandant,  and  their  own  police.  Apparently  it 
was  a sort  of  sovereign  state  within  Canada,  and  there  was  a lot  of  criticism. 
Do  you  remember  what  kind  of  title  they  got? 

Mr.  Jackett:  I am  afraid  I have  no  recollection  of  that. 

Senator  Power:  There  was  a lot  of  discussion  at  that  time  as  to  just  what 
kind  of  a title  they  had,  because  they  acted  as  if  they  were  in  control  of 
a sovereign  state,  and  had  practically  their  own  navy,  their  own  ships,  and 
nobody  could  land  there  without  permission.  As  a matter  of  fact,  there 
was  some  discussion  prior  to  the  last  war  whether  or  not  it  could  be  trans- 
ferred to  the  Germans.  I am  just  wondering  about  that. 
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Mr.  Jackett:  I think  what  is  bothering  Senator  Monette,  and  the  question 
you  are  raising,  is,  is  this  statute  giving  the  Governor  in  Council  power  to 
put  some  area  of  land  outside  Canada? 

Senator  Monette:  Yes. 

Mr.  Jackett:  My  answer  clearly  is  no,  that  in  this  form  it  can  deal  with 
nothing  except  as  property,  and  that  this  statute  cannot  have  the  effect  of 
putting  land  outside  Canada,  and  it  will  continue  to  be  within  the  sovereignty 
of  Parliament  in  so  far  as  section  91  is  concerned,  and  of  the  province  that 
it  happens  to  be  in  in  so  far  as  section  92  is  concerned. 

Senator  Farris:  It  could  have  the  right  to  transfer  the  control  of  that 
property  outside  Canada,  say  Australia,  could  it  not? 

Mr.  Jackett:  In  the  same  way  you  could  transfer  Crown  lands  to  some- 
body in  Australia,  but  it  would  still  be  in  Canada  and  could  be  expropriated 
by  the  Crown. 

Senator  Lambert:  May  I ask  regarding  another  case,  that  of  Newfoundland, 
when  that  province  transferred  to  the  United  States  quite  a section  of  its  terri- 
tory through,  I presume,  the  auspices  of  the  Crown  in  the  United  Kingdom 
under  a 99  year  lease?  That  was  before  Newfoundland  came  into  Confed- 
eration. Now  what  status  does  that  area  hold  today  in  respect  to  the  possible 
expiry  of  the  lease? 

Mr.  Jackett:  The  reversion  would  presumably  be  to  the  Crown. 

Senator  Lambert:  It  would  revert  to  the  province  of  Newfoundland? 

Mr.  Jackett:  Yes. 

Senator  Lambert:  Have  they  title  to  it  now? 

Mr.  Jackett:  I should  think  that,  from  what  you  say,  the  title  is  in 
the  Crown  provincial  subject  to  the  leasehold  interest. 

Senator  Lambert:  At  that  time  there  was  no  Government  there  other 
than  a Crown  Commission;  it  was  not  a province,  it  was  a ward  of  the  British 
Government. 

Mr.  Jackett:  Yes,  but  the  property  would  belong  to  the  Crown  subject 
to  whatever  administration  was  there. 

The  Chairman:  Now,  do  you  think  we  can  get  down  to  these  words,  Mr. 
Jackett? 

Senator  Pouliot:  Mr.  Chairman,  let  us  proceed  gradually.  Would  it  not 
be  possible  to  simplify  the  amendment  so  that  it  would  not  be  required  by  Her 
Majesty  in  the  right  of  Canada.  It  is  understood  that  what  is  kept  is  for  public 
purposes,  so  this  is  a redundance.  We  presume  that  Her  Majesty  in  the  right 
of  Canada  will  not  dispose  of  property  that  is  required  by  her.  So  I would 
move  that  after  the  words  “right  of  Canada”  that  we  insert  this,  “within  the 
boundaries  of  each  province  concerned.”  And  then  it  would  be  either  forever 
and  so  forth  but  that  could  be  discussed  after.  But  this  is  the  part  of  a sentence 
that  I would  suggest  we  include  between  the  word  “lands”  and  “either”:  “it 
will  not  be  required  by  Her  Majesty  in  the  right  of  Canada  within  the  bound- 
aries of  each  province  concerned,”  or  vice  versa,  “within  the  boundaries  of 
each  province  concerned  and  not  required  by  Her  Majesty  in  the  right  of 
Canada”. 

Senator  Gouin:  Mr.  Chairman,  would  it  not  be  more  logical  if  the  trans- 
fer was  allowed  only  to  a province  instead  of  having  the  possibility  of  it  be- 
ing transferred  to  the  Crown  in  the  right  of  the  United  Kingdom,  or  of  Aus- 
tralia and  so  on. 

Senator  Pouliot:  Well,  what  might  take  place  is  that  there  would  be  a 
transfer  of  land  made  from  the  province  of  Ontario  to  the  province  of  Mani- 
toba or  from  Manitoba  to  part  of  Ontario. 
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Senator  Brunt:  What  if  Manitoba  was  willing?  Should  we  place  any 
restrictions  on  it? 

Senator  Pouliot:  Would  the  province  of  Ontario  be  willing  to  transfer  part 
of  her  lands  to  the  province  of  Manitoba? 

Senator  Brunt:  What  objection  would  they  have?  It  is  only  the  owner- 
ship in  land  that  is  being  transferred,  it  is  not  the  sovereignty  over  it. 

Senator  Pouliot:  But  this  may  affect  what  is  beneath  the  surface. 

Senator  Brunt:  Not  necessarily;  you  can  have  surface  rights  transferred 
without  the  mineral  rights  being  also  transferred.  That  happens  every  day. 

Senator  Pouliot:  You  know  very  well,  Senator  Brunt,  that  when  such 
reservation  of  mineral  rights  is  not  mentioned  in  the  transfer,  mineral  rights 
are  included  in  the  sale. 

Senator  Reid:  “Forever”  is  a long  time. 

The  Chairman:  Senator  Pouliot,  I just  want  to  understand  your  proposal. 

Senator  Pouliot:  My  proposal,  Mr.  Chairman,  would  be,  “within  the 
boundaries  of  each  province  concerned  and  not  required  by  Her  Majesty  in 
right  of  Canada.” 

Senator  Power:  What  is  the  amendment  now  Mr.  Chairman?  How  would 
the  clause  read  now?  I think  one  part  of  what  Senator  Pouliot  seems  to  be 
speaking  on  is  already  in  the  amendment. 

The  Chairman:  The  section  as  it  now  stands  before  this  committee  has  in 
it  after  the  words  public  lands  in  line  9,  “not  required  for  public  purposes 
by  Her  Majesty  in  the  right  of  Canada.” 

Senator  Pouliot:  I suggest  simplifying  it  and  putting  the  words,  “not 
required  by  Her  Majesty  in  the  right  of  Canada.”  That  is  what  I suggest.  I 
also  suggest  this,  “within  the  boundaries  of  each  province  concerned”.  And 
“within  the  boundaries  of  each  province  concerned”  could  be  put  after  or 
before,  “not  required  by  Her  Majesty  in  right  of  Canada.” 

Senator  Power:  Might  I inquire  if  what  Senator  Pouliot  has  in  mind 
refers  to  certain  disputed  territory  between  two  provinces  of  Canada? 

Senator  Pouliot:  Such  an  eventuality  could  come  up  later. 

Senator  Aseltine:  I do  not  think  we  should  consider  that  point. 

Senator  Leonard:  Could  we  hear  Mr.  Jackett  on  the  words,  “either  forever 
or  for  any  lesser  term”. 

Mr.  Jackett:  My  apprehension  about  leaving  that  out  is  that  the  words, 
“the  entire  or  any  lesser  interest”  might  be  regarded  as  going  to  the  description 
of  what  is  to  be  transferred — I mean  you  might  be  transferring  surface  rights 
or  you  might  have  the  sort  of  transfer  we  had  up  in  northern  British  Columbia 
some  years  ago,  a right  to  lay  a pipeline.  In  that  case  we  entered  into  an 
agreement  with  the  province  of  British  Columbia  under  which  they  transferred 
to  Canada  the  right  to  lay  a pipeline,  and  there  were  very  detailed  covenants 
as  to  the  responsibilities  of  the  respective  parties,  and  it  was  for  a definite  period 
of  years.  It  was  in  the  nature  of  a leasehold  interest  in  an  easement,  and  while 
I think  it  would  certainly  be  arguable,  if  you  leave  out  the  words,  “forever 
or  for  any  lesser  term”,  that  the  required  authority  might  still  be  included  in 
these  words  “for  any  lesser  interest”.  As  a lawyer  working  on  it  in  advance  I 
like  to  have  it  beyond  doubt  and  not  be  open  to  the  argument,  when  I am 
dealing  with  the  purchaser,  that  we  have  not  got  the  right  to  limit  it,  as  to  time. 

Senator  Monette:  Mr.  Jackett,  I would  not  object  to  the  transfer  being  made 
for  a definite  period.  It  is  the  word  “forever”  that  shocks  me  perhaps  unduly. 

The  Chairman:  You  suggest  that  “forever”  is  not  a definite  period? 

Senator  Monette:  It  is  definite  enough  but  I do  not  see  what  sovereignty 
would  mean  in  that. 
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Senator  Farris:  It  seems  to  me  that  Mr.  Jackett  might  clear  up  what  is 
bothering  some  of  us,  including  my  learned  friend  Senator  Monette.  That  is 
the  right  of  expropriation.  I think  there  is  no  doubt  that  if  the  dominion 
transfers  the  land  to  a province  of  Canada  that  the  dominion  of  Canada 
still  retains  a right  to  expropriate  that  land.  But  I think  you  ought  to  make  it  a 
little  clearer  that  if  that  land  were  transferred  in  the  way  you  are  proposing, — 
“forever” — to  Australia,  not  an  individual  but  the  Government  of  Australia, 
you  would  still  reserve  the  right  to  expropriate  it  and  take  it  back  if  you 
needed  it  for  public  purposes. 

Mr.  Jackett:  There  is  no  doubt  in  my  mind  that  that  land  would  be  in 
the  complete  sovereignty  of  Canada,  within  its  legislative  sphere.  I understand 
Parliament  can  expropriate  provincial  Crown  lands  subject  to  paying  reason- 
able compensation.  That  is  a constitutional  restriction  on  Parliament.  Coming 
to  Australia,  the  only  doubt  in  my  mind  in  whether  we  would  be  constitutionally 
restricted  subject  to  expropriation  and  payment  of  compensation.  There  would# 
be  no  doubt  in  my  mind  that  this  land  would  be  subject  to  the  sovereignty  of 
Parliament  within  its  legislative  sphere. 

The  Chairman:  You  might  not  be  able  to  take  it  back  compulsorily. 

Mr.  Jackett:  We  would  be  able  to. 

Senator  Monette:  We  could  expropriate  it  from  Great  Britain,  if  we  had 
transferred  it  forever. 

Mr.  Jackett:  All  we  have  transferred  is  the  property  interest  in  the  land. 

Senator  Connolly  ( Ottawa  West):  Could  I take  an  example  on  that  one 
point,  Mr.  Chairman?  Suppose  Canada  had  a piece  of  land  in  Canberra,  and 
because  it  was  found  to  be  too  big  we  decided  to  use  the  authority  under  sub- 
section 2 and  transfer  the  administration  and  control  of  it  to  the  Australian 
Government  and  then  bought  another  piece  of  land  from  a private  individual 
or  the  Australian  Government.  What  I understand  Mr.  Jackett  to  say  is  this: 
if  Canada  wanted  to  recover  that  original  property  that  was  sold  to  the 
Australian  Government,  we  would  have  to  expropriate  it? 

Mr.  Jackett:  I was  premising  my  remark  with  the  fact  that  it  was  within 
the  territory  of  Cianada. 

Senator  Connolly  ( Ottawa  West):  Yes,  I' see. 

Mr.  Jackett:  I did  not  have  in  mind  property  belonging  to  Canada  in 
another  country. 

Senator  McKeen:  There  is  one  point  I should  like  to  get  clear.  When  a 
sale  is  made  to  Australia  or  any  other  country,  the  laws  of  Canada  would  still 
be  in  effect  with  respect  to  the  territory  sold  to  that  country? 

Mr.  Jackett:  Yes. 

Senator  Thorvaldson:  May  I just  point  out,  Mr.  Chairman,  that  this 
phrase  “forever  or  for  any  lesser  term”  is  a standard  phrase  in  conveyancing 
and  no  doubt  appears  in  many  acts.  The  word  “forever”  must  have  been 
adjudicated  upon  several  times.  It  is  something  that  appears  in  the  English 
law.  We  also  refer  to  the  transfer  of  land  in  fee  simple.  Now,  the  words  “fee 
simple”  mean  nothing  as  such,  but  they  are  a standard  conveyancing  term 
used  for  centuries  in  the  English  law.  Similarly  to  my  mind  the  word 
“forever”  is  simply  a standard  term  in  the  law  of  conveyancing  which  means 
the  same  as  when  you  convey  land  in  fee  simple,  and  convey  everything  that 
is  stated  in  the  particular  document. 

Senator  Reid:  Why  use  the  term  “forever”? 

Mr.  Jackett:  As  Senator  Thorvaldson  was  speaking  it  occurred  to  me  that 
normally  we  would  not  put  in  the  word  “forever.”  We  would  authorize  the 
transfer  of  administration,  and  the  result  would  be  that  it  would  be  gone 
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forever.  The  reason  the  word  “forever”  is  put  in  there  is  in  order  to  put  in 
the  concept  of  a lesser  term,  and  make  clear  that  it  can  be  done  either  perma- 
nently or  for  a term. 

Senator  Monette:  Would  not,  the  right  procedure  be  to  transfer  the 
property  for  a specific  term,  and  to  drop  the  word  “fdrever”?  In  that  way  we 
would  be  sure  it  was  a transfer  for  a specific  term  and  we  would  retain  our 
rights. 

Mr.  Jackett:  But  you  would  be  in  this  position,  if  a province  required  a 
bit  of  federal  land  for  a building — 

Senator  Monette:  I am  not  speaking  of  the  relationship  between  Canada 
and  a province;  I am  speaking  of  an  independent  state — the  same  Crown,  but 
an  independent  state  such  as  Australia. 

Mr.  Jackett:  If  Australia  wanted  to  put  up  a house  for  its  High  Commis- 
sioner in  Rockcliffe,  would  you  not  sell  the  land  to  them? 

Senator  Monette:  I am  putting  all  my  statements  in  the  form  of  questions 
because  our  law  in  Quebec  is  not  the  same.  We  transfer  property  for  99  years, 
and  no  more,  with  a right  to  recover  with  all  the  buildings  put  on  it  in  the 
meantime;  and  those  who  buy  under  what  we  call  an  enpKyteutic  lease,  which 
is  a transfer  of  property,  they  know  they  are  liable  to  be  dispossessed  in  99 
years,  and  they  take  the  risk  of  losing  the  buildings  put  on  in  the  meantime. 
I am  unable  to  consider  the  question  of  the  English  law. 

Senator  Gouin:  May  I say  that  I share  the  view  expressed  by  Senator 
Monette.  Under  our  system  of  law  we  cannot  accept  the  naked  ownership  that 
would  be  involved — 

Senator  Monette:  It  would  not  be  correct  to  say  we  cannot  accept  it.  But 
I am  at  a loss  to  understand  the  English  public  law.  If  we  transfer  land  to 
Australia — and  I am  not  at  all  impressed  by  the  fact  that  it  is  under  the  same 
Queen — which  is  an  independent  state,  let  us  be  practical  about  it,  that  by 
transferring  by  order  in  council  the  administration  and  control  forever  we  are 
transferring  every  useful  right  we  can  have,  and  we  cannot  take  it  back. 

The  Chairman:  We  could  take  it  back  by  expropriation. 

Senator  Monette:  That  is,  if  it  is  in  Canada? 

T^ie  Chairman:  If  it  is  in  Canada. 

Senator  Farris:  You  mean  the  land? 

Senator  Monette:  Yes. 

The  Chairman:  You  could  expropriate  the  property. 

Senator  Aseltine:  We  are  dealing  here  with  land  in  Canada. 

Mr.  Jackett:  May  I add  one  further  thought  which  I think  is  relevant? 
As  I understand  section  4(a),  there  would  be  no  limitation  on  the  Government 
of  Canada  with  respect  to  selling  a piece  of  Crown  land  to  the  Government 
of  the  United  States;  it  would  be  done  by  an  ordinary  deed,  and  it  would 
go  from  the  Crown  to  the  Government  of  the  United  States,  or  to  an  individual. 

Senator  Farris:  And  you  could  expropriate  that  land? 

Mr.  Jackett:  Yes.  All  you  are  considering  here  is  the  problem  of  tech- 
nical conveyancing  difficulties  arising  from  the  fact  that  you  have  the  same 
legal  owner  when  it  involves  Australia,  the  United  Kingdom,  or  a province 
in  Canada. 

Senator  Monette:  Do  I understand  that  if  Canada  sells  to  Belgium  part 
of  our  territory,  we  could  expropriate  that  from  Belgium? 

Mr.  Jackett:  Yes,  if  the  land  is  physically  situated  in  Canada.  I am 
just  guarding  myself  against  Senator  Connolly’s  example  of  a site  for  the  High 
Commissioner’s  office  in  Australia. 
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Senator  Monette:  I have  explained  my  opinion  to  honourable  senators 
who  are  familiar  with  the  English  law,  and  I am  ready  to  vote  on  it. 

Senator  Gouin:  May  I say  a few  words?  I admit  the  English  law  is 
different,  and  it  is  difficult  for  us  to  reconcile  the  idea  that  the  naked  owner- 
ship would  theoretically  be  separated  forever  from  the  use  of  the  land,  or 
what  we  call  the  fruits  of  its  use.  In  the  case  of  another  province,  I would 
have  no  objection.  Subsection  (a),  to  which  we  so  often  refer,  in  my  opinion 
seems  exceedingly  wide.  When  we  are  looking  again  at  these  provisions,  I 
think  we  should  have  certain  safeguards.  For  that  reason,  Mr.  Chairman, 
I would  like  to  move  an  amendment  to  line  6 by  striking  out  the  words  “in 
any  right  other  than  Canada”  and  to  substitute  therefor  the  words  “in  the 
right  of  any  province  of  Canada.” 

With  the  inclusion  of  that  amendment,  I am  quite  satisfied. 

The  Chairman:  Have  we  a seconder  for  that  amendment? 

Senator  Kinley:  We  do  not  need  a seconder  in  committee. 

The  Chairman:  The  proposed  amendment  by  Senator  Gouin  is  as  follows: 
that  line  6 be  amended  after  the  words  “Her  Majesty”  by  striking  out  the 
words  “in  any  right  other  than  Canada”  and  substituting  therefor  “in  the 
right  of  any  province  in  Canada.” 

I should  point  out  that  the  effect  of  that  is  to  limit  the  exercise  of  this 
procedure  to  cases  where  you  are  dealing  between  the  federal  and  provincial 
authorities,  and  it  would  have  no  application  to  areas  beyond  that.  But  I should 
also  point  out  that  under  section  4 of  the  act,  you  can  do  it  anyway. 

The  Chairman:  Do  you  wish  me  to  poll  the  committee? 

Senator  Gouin:  If  you  will,  please. 

The  Chairman:  Does  the  committee  understand  the  amendment  proposed 
by  Senator  Gouin? 

Senator  Aseltine:  I would  like  to  hear  what  Mr.  Jackett  has  to  say 
about  it. 

Senator  Connolly  ( Ottawa  West):  In  effect  would  not  the  amendment 
leave  the  right  up  in  the  air  for  Canada  to  transfer  lands  to  Her  Majesty  in 
another  part  of  the  Commonwealth? 

The  Chairman:  The  amendment  which  Senator  Gouin  has  proposed  would 
have  the  effect  of  limiting  the  procedure  which  this  amendment  provides  to 
use  only  in  the  case  of  a transfer  between  the  federal  and  the  provincial 
authorities. 

Senator  Farris:  I think  I would  have  supported  that  motion  before  I 
heard  Mr.  Jackett  on  the  question  of  our  right  of  expropriation.  Having  had 
that  explanation,  which  appeals  to  me  as  reasonable,  I feel  I would  vote 
against  it. 

The  Chairman:  Are  you  ready  for  the  question? 

Senator  Connolly  ( Ottawa  West):  May  I ask  Mr.  Jackett  one  other 
question,  because  I think  it  is  important  to  the  committee.  If  this  amendment 
passes,  how  would  Canada — take  Australia  as  an  example — if  she  wanted  to, 
sell  an  embassy  property  down  there  to  the  Australian  Government.  How 
would  she  do  it? 

Senator  Leonard:  Did  not  Mr.  Jackett  explain  that  point  when  he  spoke 
of  his  deal  in  London,  England?  They  had  to  set  up  an  intermediate  company. 

Mr.  Jackett:  Either  that,  or  do  as  we  urged  the  United  Kingdom  people 
to  do — get  an  Act  of  Parliament. 

Senator  McKeen:  I would  like  to  hear  Mr.  Jackett’s  views  on  this  amend- 
ment. 
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Mr.  Jackett:  As  far  as  I am  concerned,  this  is  a pure  question  of  policy. 
How  far  should  Parliament  go  in  authorizing  the  Governor  General  in  Council, 
without  coming  back  to  Parliament,  is  something  that  I,  as  an  official,  should 
not  express  an  opinion  on. 

The  Chairman:  Those  in  favour  of  Senator  Gouin’s  amendment  please 
indicate. 

The  Clerk  of  the  Committee:  Three. 

The  Chairman:  Contrary. 

The  Clerk  of  the  Committee:  Nineteen. 

The  Chairman:  The  proposed  amendment  is  lost. 

Senator  Farris:  You  did  better,  Senator  Gouin,  than  I did  the  other  day. 

The  Chairman:  We  are  still  back  on  those  words,  “forever  or  for  any  lesser 
term”,  and  there  is  one  question  I would  like  to  ask  Mr.  Jackett.  If  those 
words  were  out  of  there,  and  you  were  presented  with  a section  in  that  form, 
would  you  or  would  you  not  reach  the  conclusion  that  Her  Majesty  could 
transfer  the  administration  and  control  for  all  time,  or  for  a limited  period? 

Mr.  Jackett:  I would  have  no  doubt  you  could  transfer  it  for  all  time. 

The  Chairman:  Why  I asked  the  question  was,  if  you  put,  instead  of  the 
actual  wording,  for  a definite  time,  and  included  “forever”,  what  would  be 
your  answer? 

Senator  Aseltine:  That  would  be  forever. 

Senator  Thorvaldson:  Forever.  I do  remember  that  the  word  “forever” 
was  used  in  every  Crown  grant  issued  in  western  Canada.  It  is  the  standard 
word,  and  it  comes  out  of  the  Dominion  Lands  Act.  I have  seen  hundreds 
of  these  Crown  grants,  and  I am  sure  Senator  Aseltine  remembers  them,  and 
the  word  “forever”  is  in  all  the  Crown  grants. 

Senator  Aseltine:  It  will  not  interfere  with  expropriation. 

The  Chairman:  No. 

Senator  Brunt:  Would  this  serve  the  purpose  just  as  well — if  we  took  out 
the  words  “either  forever  or  for  any  lesser  term”  and  substituted  the  words 
“for  any  term”. 

An  Hon.  Senator:  I think  the  word  “term”  would  imply  what  Senator 
Monette  wishes;  that  it  could  not  be  forever. 

Senator  Monette:  May  I call  the  attention  of  honourable  senators  from 
the  west  to  the  matter  of  the  Crowsnest  Pass.  It  was  a transfer  “forever”,  and 
has  it  not  created  a situation  that  is  not  actually  satisfactory? 

Senator  Reid:  It  sure  has.  The  word  is  “forever”,  and  they  are  claiming 
that  it  is  forever. 

Senator  Aseltine:  I think  we  have  the  right  to  expropriate,  and  we  should 
not  interfere  with  these  words. 

The  Chairman:  I have  no  motion  to  strike  out  these  words  that  we  have 
been  discussing.  We  have  heard  Mr.  Jackett’s  explanation,  and  the  only  thing 
that  is  left,  since  there  is  not  a motion  on  this  point,  is  whether  or  not  it  is 
felt  we  should  make  this  amendment  declaratory,  since  it  is  intended  to 
go  back  and  regularize  or  remove  a doubt  as  to  the  authority  of  the  Govern- 
ment to  proceed  by  Order  in  Council. 

Senator  Farris:  Can’t  you  test  that  now?  We  have  got  to  pass  on  the 
section.  Shall  the  section  pass  as  already  amended? 

The  Chairman:  Well,  yes,  I was  just  raising  this,  and  I thought  I should, 
since  Mr.  Jackett  has  said  that  possibly  it  should  be  declaratory. 
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Senator  McKeen:  There  is  one  point  in  the  meantime,  which  Mr.  Jackett 
has  raised,  and  I wonder  whether  we  should  not  take  cognizance  of  it — that, 
by  putting  those  words  in,  you  raise  a question  of  all  the  other  acts  that  do 
not  have  any  right  of  Canada  as  to  public  property. 

The  Chairman:  I noticed  in  the  report  of  the  proceedings  last  time  that 
when  this  question  was  up  Senator  Farris  had  made  this  statement,  when  we 
were  discussing  this  amendment,  “not  required  for  public  purposes  of  Her 
Majesty  in  the  right  of  Canada”:  “But  when  you  put  in  . . . words  that  are  not 
in  here  you  have  an  inconsistency  in  the  two  which  I think  does  not  clarify 
the  meaning.”  Then  I answered,  “If  the  courts  were  asked  to  interpret  this, 
‘not  required  for  public  purposes’  in  subsection  1 of  section  4 I think  the  inter- 
pretation would  be  that  it  would  read  into  those  words,  ‘of  Her  Majesty  in 
the  right  of  Canada’  ”.  Then  Senator  Farris  said,  “But  the  very  fact  that  you 
made  a distinction  in  subsection  2 would  “take  away  that  conclusion”.  There 
is  the  issue  in  a nutshell,  in  those  half  a dozen  words. 

Senator  Connolly  ( Ottawa  West):  In  view  of  what  Mr.  Jackett  has  said, 
with  great  respect  to  the  Chair,  I think  I would  move  that  that  amendment 
be  amended  by  striking  out  “of  Her  Majesty  in  the  right  of  Canada  and  not 
required  for  public  purposes”,  and  in  this  way  it  would  conform  to  the  wording 
of  subsection  1 of  the  first  section. 

Senator  Leonard:  I would  second  that  motion. 

The  Chairman:  Is  that  the  feeling  of  the  committee? 

Hon.  Senators:  Agreed. 

The  Chairman:  We  can  have  a different  thought  today  from  what  we 
had  yesterday  if  the  committee  is  in  favour  of  it.  We  will  escape  a very 
violent  and  vigorous  debate  in  the  Senate,  I know. 

Senator  Aseltine:  Making  it  to  conform  to  4 (a). 

Senator  Power:  It  was  put  in,  if  I remember  rightly,  largely  for  clarifica- 
tion. It  was  thought  perhaps  it  might  not  be  required  for  the  public  service 
of  Canada  but  might  be  required  for  public  purposes  by  a province,  and  that 
the  words  “not  required  for  public  purposes”  might  have  the  effect  of  limiting. 
I did  some  arguing  on  that.  I think  that  was  the  point.  I had  in  mind,  for 
instance,  the  transfer  of  land  belonging  to  the  dominion  Government  to  a 
province  for  use  as  a park.  It  would  be  required  for  public  purposes  by  the 
province,  and  it  should  be  land  that  would  be  of  no  use  to  the  dominion 
Government. 

Senator  Pouliot:  Senator  Power,  if  the  bill  is  passed  this  year  with  this 
amendment  what  will  a judge  say  15  years  from  now? 

The  Chairman  : I refuse  to  speculate.  Gentlemen,  I think  we  have  batted 
this  around  long  enough.  Shall  I report  the  bill  with  the  one  amendment, 
which  would  be  adding  the  words  “not  required  for  public  purposes”  after 
the  words  “public  lands”,  in  line  9 of  the  bill? 

Senator  Monette:  I would  like  to  submit  an  amendment  to  strike  out 
the  words  “forever  or  for  any  lesser  term”  and  substitute  therefor  the  words 
“for  any  term”. 

The  Chairman:  Gentlemen,  Senator  Monette  suggests  that  the  words 

“forever  or  for  any  lesser  term”  be  struck  out  and  that  the  words  “for  any 
term”  be  substituted  therefor.  All  those  in  favour  of  his  amendment? 

The  Clerk  of  the  Committee:  Ten. 

The  Chairman:  All  those  opposed  to  the  amendment  by  Senator  Monette? 

The  Clerk  of  the  Committee:  Twelve. 

Senator  Pouliot:  Mr.  Chairman,  I move  that  after  the  word  “purposes”  in 
line  9 we  add  the  words  “within  the  boundaries  of  each  province  concerned”. 
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The  Chairman:  Gentlemen,  we  have  an  amendment  suggested  by  Senator 
Pouliot  to  the  effect  that  after  the  words  “public  purposes’’  in  line  9 of  the 
bill  we  add  the  words  “within  the  boundaries  of  each  province  concerned”.  The 
effect  of  that  amendment  would  be  to  limit  the  application  of  this  to  a transfer, 
as  between  the  federal  authority  and  a province,  of  land  situated  in  that 
province.  Those  in  favour  of  Senator  Pouliot’s  amendment? 

Senator  Aseltine:  Seeing  that  we  have  the  right  of  expropriation  I would 
not  care  to  vote  for  that. 

The  Chairman:  Well,  we  have  the  amendment.  Those  who  are  supporting 
Senator  Pouliot’s  amendment  please  raise  their  hands. 

The  Clerk  of  the  Committee:  Four  in  favour. 

The  Chairman:  Those  contrary  to  Senator  Pouliot’s  amendment? 

The  Clerk  of  the  Committee:  Seventeen. 

The  Chairman:  The  amendment  is  lost.  Shall  I report  the  bill  as 

amended? 

Hon.  Senators:  Agreed. 

The  committee  thereupon  adjourned. 


